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7. DENYING NECESSITY VIOLATES DUE PROCESS

a. SUBSUMING A FACT QUESTION UNDER A “QUESTION OF LAW” VIOLATES THE DUE PROCESS CLAUSES OF THE 5TH AND 14TH AMENDMENTS.

It would be clearly reversible error in any criminal case where abortion is not involved. 

Yet that is exactly what happened in City of Wichita v. Tilson, 855 P.2d 911 (Kan.), cert. denied, 510 U.S. 976, 114 S. Ct. 468, 126 L. Ed. 2d 420 (1993) and in several other state supreme courts.  The heavily contested fact question of the Necessity Defense was subsumed under a “question of law” which the jury is not then permitted to know about. In any other Affirmative Defense case where abortion is not involved, there is no factual dispute between the parties over whether those being saved are human beings. At least not since the Dred Scott disaster was resolved by the Civil War.

In every other affirmative defense case, “a question of law” means a question for the judge, whether the alleged facts, if true, support the parameters of the defense as defined in law. The jury decides whether the alleged facts are true. This it how all other trials are processed, and this should be the process due in abortion prevention trials also. It is fundamentally unfair to hide the only defense, and the only contested issue, which is a fact issue, from the jury, just because a man is on trial for saving unborn human beings. 

The problem is not the classification of the Necessity Defense as a question of law, by the normal rules of that classification.  If the defendant says “I plead the Necessity Defense, because I was insane when I shot him”, it is appropriate for the judge to rule, “Uh, the Necessity Defense doesn’t cover the facts which you allege. ‘Insanity’ is the defense you mean to raise.”

The problem is the judge deciding the fact question as well as the law question in Necessity Defense cases involving abortion. And then leaving the jury to “decide” the facts about what the defendant did, which no one even contests, in order to provide the public with an appearance of a trial by jury. 

Normally the facts decided by the jury are whether the actions of the accused were meant to prevent a genuine threat to human life. Only when abortion is involved, is the contested issue not whether lives were threatened, which all admit, but whether they were human, which the defendant believes and about which the prosecutor holds no opinion other than that if they are human, they are irrelevant humans. The dispute is whether the life or lives saved count as “life”, or as “human life”, or as “persons in the whole sense”. 

The factual nature of what the defendant stopped is a fact question just as much as what the defendant did. When one fact question is admitted and the other is contested, it is an outrageous denial of Due Process to give the jury the one that is admitted, and withhold from their knowledge the one that is contested!

The alleged “constitutional protection” of abortion is irrelevant to the jury’s legal duty to judge the factual reality of killing unborn babies. The legal status of an action is irrelevant to what that action accomplishes in fact. No onslaught of laws, constitutions, or rulings can change any class of human beings into something lower than human beings, although every generation has seen it tried. It is common knowledge that Roe v. Wade declined to rule on whether the babies whose murders it authorized were “human life” or “persons in the whole sense”. It is common knowledge that Roe left this issue to fact finders, and anticipated Roe’s collapse, should fact finders rule that conception is “when life begins”. These facts about Roe are commonly cited to explain the need of a “Personhood Amendment” before Congress. To say Roe provides legal authority for hiding any fact question from the jury is to stand Roe on its head and to violate it. 

The Due Process practiced in all other cases, and accepted by all as fundamentally fair, is for the judge to rule on the applicability of affirmative defenses on the basis of whether the facts, as alleged, were true, then would the defense apply to those facts? If they would, then he lets the jury establish the facts. He should not weigh a fact dispute whether the persons defended by the defendant were human beings with any Right to Life who merits being defended. 

Whether the insanity defense applies is appropriately classified as a “question of law”, because the judge is not judging a fact question. If the defendant pleads insanity but says he is more sane than the judge, the judge may disallow the defense based on the defendant’s own allegations, but the judge will defer any fact determination to the jury.

Whether necessity applies is classified appropriately as a “question of law” in any other case besides abortion, because there is no contested fact upon which the judge is ruling by himself. There is normally no fact dispute whether the person saved from serious injury or death is a human being. 

Only in abortion interruption cases does it occur to any judge to decide a disputed fact in the course of ruling on what he has categorized “a question of law”. 

Only in abortion interruption cases does one party say “the life saved was that of a human being” while the other party says “the life saved was not human”.

WHY “IF IT’S ‘CONSTITUTIONALLY PROTECTED’, HOW CAN IT BE LEGALLY RECOGNIZED AS HARMFUL” IS SUCH EMBARRASSING LOGIC. 

Well, that’s not exactly what courts say, is it? No one, no court, no abortionist, no political candidate, dares to assert that the unborn slain by abortion are not human, or human beings. Not even Roe dared to say that. Roe said, “we can’t tell.”

So state supreme courts ask “how can something which is constitutionally protected be legally recognized as a harm?”

There are several more ways to state what is embarrassing about this logic.

It assumes that no law or ruling has ever protected evil. What an odd thing to assume, considering that about a third of the justices on any Supreme Court can be counted on in their dissents to accuse the majority ruling of facilitating evil. 

OR, it assumes that by definition, nothing is “evil” once it is “legal”. If that be so, by what reasoning do courts ever nullify laws? If a law against something makes it, in fact, evil, while a law protecting something makes it, in fact, good, then reversing a law that protects good and punishes evil would then punish good and protect evil. Therefore every time a judge reverses a law, he commits unspeakable evil. 

Or does the passage of a law change reality itself, changing good into evil and vice versa? I would think that the fact that courts often nullify laws, not to mention create new ones, suggests that justices actually do not think that “legal” = “good”. 

OR, it assumes that whether the result of a trial is to actually perpetrate unthinkable evil should not be of the slightest concern to any judge or jury. Only the letter of the law matters. But I don’t think judges think that, either, from reading their dissents. They accuse each other all the time, often quite bitterly, of turning the letter of the law in an evil direction, as if such a thing is possible, and ought to matter. 

OR it fails to distinguish between “legal recognition”, the province of the judge, and “factual condition”, the province of the jury. How far can this go? If the fact question of whether the folks saved from dismemberment are human beings can be called a law question, and hidden from the triers of fact, what other fact questions might also be called a law question for the judge alone to decide? 

This reasoning, which has the appearance of respect for Roe, actually defies the reasoning of Roe which treats “when life begins” as a fact issue about which the experts were preachers and doctors, not judges; and which foresees the possibility that fact finders might establish that conception is “when life begins”, at which point Roe should “collapse”. 

When courts ask “how can something we protect be harmful?” Americans need to demand “how did something this harmful come under your protection?” Justices flatter themselves, to say abortion is protected by the Constitution, rather than by themselves. It is amazing that legal writers actually say things like “abortion has been protected by the Constitution since 1973”, as if it occurs to nobody that from the period 1789-1973, to the period after 1973, the Constitution was never amended regarding abortion. The only thing that changed was the Supreme Court’s mood. Where was Stare Decisis when we needed it? It is self flattery of the Court to say its ruling can make the Constitution protect things which it never protected a minute before the ruling. It is like believing that making something “legal” is the power to make something “good”, even something which, before being made “legal” and “good”, was in fact the ultimate evil of genocide itself. 

We’re not discussing a small evil! We’re talking about 50 million Americans dead! This is a fact! America’s senior citizens who allowed this evil are now facing a collapse of their government retirement system for want of 50 million able bodied workers able and willing to support them in their own age. God has offered to replace them with immigrants so senior citizens don’t have to be deported to Mexico where they can live on social security checks slashed by 90%, but we’re turning down that offer too. 

We’re talking about a violation of Due Process of Law. When abortion interruption cases suffer a different set of rules than apply to any other type of case, that is a violation of Due Process of Law. 

Let’s add up the ways abortion preventers suffer a different set of rules:

In every other kind of case, in particular every other kind of affirmative defense case, judges let juries decide fact issues. 

In every other affirmative defense case where abortion is not involved, judges do not subsume fact disputes under questions of law in order to keep them hidden from juries. 

In every other affirmative defense case, stipulations to the prosecutor’s alleged facts are encouraged in order to save court time and money, and to help narrow the focus of the trial to the actual disputes. 

In no other affirmative defense case, where abortion is not involved, does any judge hide from the jury the only contested fact issue. 

“Fundamental fairness” is a description of procedural due process. Fair means “according to the rules”. “Synonym: fair, the general word, implies the treating of both or all sides alike, without reference to one‘s own feelings or interests [a fair exchange]”. Webster’s new World Dictionary and Thesaurus.

Due process is violated “if a practice or rule offends some principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental”. Snyder v. Massachusetts, 291 U.S. 97, 105 (1934) 

When you can list four ways in which hiding the fact pillar of the Necessity Defense from juries  differs from routine procedure in every other affirmative defense case not involving abortion, you have to consider whether this practice violates the Due Process clause of the 5th and 14th Amendments. 

Now, you might say, “So what if this practice violates the Due Process clause? We’ve been violating Due Process for 37 years now, so we have to keep on doing it because of Stare Decisis.”

Stare Decisis is the same rule that won’t let us stop slaughtering unborn human babies. 

According to the rule of Stare Decisis, if abortion is in fact genocide, that fact is irrelevant because genocide has been going on for such a long time that stopping the genocide will be too disruptive. People are so used to slaughtering each other that it will undermine mental health to make mothers stop murdering their offspring.

According to Stare Decisis, preserving the status quo is more important than stopping genocide. How the Civil Rights movement ever overcame the hurdle of stare decisis, I’ll know when I get to Heaven. I don’t think stare decisis ever comes up when judges are ready to change laws and reinterpret Constitutions. It just comes up when you ask judges to change their rulings. 

SHOWING AN EQUAL PROTECTION VIOLATION

To deny the defendant a justification defense would grossly violate his 14th Amendment rights to equal protection. The Fourteenth Amendment prohibits “unequal treatment of similarly situated defendants concerning a fundamental right.” U.S. v. Enjady 134 F.3d 1427, *1433 (C.A.10 (N.M.),1998). 

The right to present a defense is such a fundamental constitutional right. “The right of an accused in a criminal trial to due process is, in essence, the right to a fair opportunity to defend against the State's accusations.” Chambers v. Mississippi 410 U.S. 284, *294, 93 S.Ct. 1038, **1045 (U.S.Miss. 1973) “(C)lassifications affecting fundamental rights .are given the most exacting scrutiny.” Clark v. Jeter 486 U.S. 456, *461, 108 S.Ct. 1910, **1914 U.S.Pa.,1988)



In order to make a prima facie showing that granting the prosecutor’s motion in limine entails an Equal Protection violation, the defendant perceives, from cases not quite like his own, that he must do three things: First, he must define a class of persons usually denied a fundamental constitutional right which is usually granted to others. Second, he must prove his inclusion in that class. Third, he must show how the class is disadvantaged by granting motions such as the prosecutor’s. Lumpkin v. Ray 977 F.2d 508, *510 (C.A.10 (Okl.),1992); See also, U.S. v. Baker 197 F.3d 211, *215 (C.A.6 (Ky.),1999)

The class of persons usually denied a fundamental constitutional right is those who prevent abortions, by taking action against the doors, the buildings, or the persons of abortionists, and who rely on the affirmative defense called Necessity, which is ruled inadmissible, which is a de facto directed verdict before the jury is even seated, and a de facto denial of the Constitutional Right to a Trial by Jury of the only defense and the only contested issue of the trial. The others usually not denied their constitutional right to a trial by jury are those who raise affirmative defenses in cases not involving abortion, in which all fact questions are treated as fact questions, and are acknowledged as relevant, and are given to juries. 

In all other affirmative defense cases other than abortion, it is irrelevant whether a 3rd party wanted the people to die which the defendant saved. That would not be legally cognizable as a reason to deny the defendant his Constitutional Right to a Trial by Jury. 

In all other affirmative defense cases other than abortion, it is irrelevant whether a judge hesitates to recognize the people saved from destruction as human beings. Any such judicial hesitation would not become a reason to deny the defendant his Constitutional Right to a Trial by Jury. Were he unsure, he would recognize that as an issue for triers of fact. 

In all other affirmative defense cases other than abortion, it is irrelevant whether saving people serves some secondary purpose, like influencing legislation or “protesting” something. Any speculation that saving a life might have some secondary purpose would not become a reason to deny the defendant his Constitutional Right to a Trial by Jury. But where abortion is involved we hear:

We therefore conclude that defendants did not engage in illegal conduct because they were faced with a choice of evils. Rather, they intentionally trespassed on complainant's property in order to interfere with the rights of others. Tilson, supra. 

The only people relevant in any other affirmative action trial besides abortion, are the person(s) saved, anyone from whom they were saved, and the person who saved them.

From the point of view of the unborn child, the threat and peril is identical in each case: his or her life is about to be taken without provocation, and he or she is utterly helpless to defend himself or herself. Both assailants of the unborn child are acting with the identical end in mind: the death of the unborn child.
 Above all, both defendants claim to be acting with the same intent on indistinguishable sets of relevant facts: to prevent the killing of the unborn child. Here, as in Jones’ case, the defendant will present evidence that there was at least one unborn child who was under credible threat of death at the hands of Dr. Tiller, and that he acted to avert this harm, by the conduct he is now charged with. 

The only fact which distinguishes the two scenarios is that in this case, the mothers had hired Dr. Tiller, ostensibly willingly
, to kill her unborn child, while the mother in the Jones case ostensibly had not hired her child’s assailant.
 But, as noted above, the mother and her wishes are not legally relevant in either case for Fourteenth Amendment purposes. Neither Jones nor the present defendant need rely on whether a mother wants her unborn child killed or wants her unborn child not to be killed. All that is legally relevant in a 14th Amendment analysis is that is that both defendants are similarly situated. And this defendant and the hypothetical Jones are identically situated. Both claim, as their defenses to charged crimes, to have used force to prevent the killing of an unborn child, without reference to the mother one way or the other.

Therefore the defendant asserts that there is a class of persons which is legally relevant and cognizable: defendants who claim to have used force to prevent injury to, or the death of, an unborn child, and assert a right to mount some form of justification defense when criminally charged with that use of force. That this class exists cannot be doubted. Several federal cases in the past 10 years demonstrate that beyond dispute, where the slaying of the child was to have taken place at the hands of an abortionist. U.S. v. Hill 893 F.Supp. 1048, *1049 (N.D.Fla.,1994)(necessity defense precluded)
; U.S. v. Waagner 104 Fed.Appx. 521, 2004 WL 1595193, **1 (C.A.6 (Ohio (C.A.6 (Ohio),2004)(same)

It is also the case that there have been persons who claim to have used force to defend an unborn child from the sort of assault that underlay the drafting of  §1841, the murders of Laci and Conner Peterson by Scott Peterson. There are few federal cases extant on this subject that the defendant can find. The defendant speculates that the reason for this is twofold. 

Firstly, the use of force to protect unborn children (outside of the context of abortion) typically involves situations such as violent quarrels among relatives or acquaintances, or situations like street confrontations that turn violent. These situations are far more likely to be related to State than to federal laws. Since §1841 is a relatively recent statute, it appears that there have been few if any prosecutions under it, let alone defenses based on it. Still, it cannot be ingenuously claimed that such defendants are  overly hypothetical, or that federal law categorically excludes “defense of others” defenses with respect to unborn children outside of an abortion context.



Secondly, where evidence supports the notion that the user of force did so in order to defend an unborn child (often his own, as in the case of a man defending his family from a “home invasion” type robbery) it is rare that he will even be prosecuted. Therefore few of these persons ever even become defendants. The use of force is so thoroughly and obviously justified when it is undertaken in defense of a helpless and innocent unborn child, that it rarely even needs to be stated in court, and rise to the level of a formal defense. 



Nonetheless, there are extant federal and State cases which make clear that the class includes  persons who claimed to have used force to defend an unborn child from death other than by abortion, and that, when criminally charged for that use of force, those defendants were permitted to mount their defense and, if appropriate, receive jury instructions on it.
 In U.S. v. Medrano 1990 WL 121884, *1 (C.A.9 (Wash. (C.A.9 (Wash.),1990), defendant was allowed to present evidence at trial “that she was ‘scared’ for herself and her unborn child”, although the judge ultimately declined to instruct the jury on the defense. See also,  Graves v. U.S. 554 A.2d 1145, *1148 (D.C.,1989) (reversing murder conviction where trial court refused to give instructions on defense of third persons, including unborn child). People v. Kurr 253 Mich.App. 317, 654 N.W.2d 651 (Mich.App.,2002)(reversal of manslaughter conviction finding deprivation of constitutional right to present a defense in trial judge’s failure to instruct jury on “defense of unborn child” defense); People v. Armstrong 106 Cal.App.2d 490, *496, 235 P.2d 242, **245 (Cal.App. 3 Dist.1951)(finding that jury instruction gave “sufficient prominence to the appellant's right to defend and protect his home, his wife and unborn child.”); State v. Shanahan 712 N.W.2d 121, *142 (Iowa,2006)(allowing in principle for “defense of unborn child” as defense to homicide charge, in case where such evidence had been presented to the jury, but finding that since jury had rejected defendant’s claim of justification with regard to her own self defense, failure to give additional jury instruction on defense of her unborn child was not reversible error.); Tyner v. State 2003 WL 21962447, *3 (Tex.App.-Dallas) (Tex.App.-Dallas,2003)(allowing duress defense to be presented to jury where defendant claimed he committed armed robbery when rival drug dealers threatened the life of himself, his wife and unborn child); Thompson v. Olson 711 N.W.2d 226, *232 (N.D.,2006)(finding no error in trial court’s finding that defendant did not commit domestic violence on plaintiff, where defendant was acting to defend herself and her unborn child, and where such acts are excluded by statute from being characterized as domestic violence)



The defendant further asserts that he belongs to this class. This latter fact is so obvious that it scarcely needs belaboring. If there is one thing that all parties to this case agree on, it is that this defendant claims to have acted to prevent the killing of what Congress has termed an “unborn child” and a “human being”. By all accounts, it is the sole reason why he is before this Court at all. If necessary, the defendant will provide abundant evidence to this effect at the Court’s behest.



To discriminate against the defendant by denying him the opportunity to present a defense which would unquestionably be legally available to similarly situated defendants except for the Abortion Factor, and which has demonstrably been made available to other actual defendants, would be to trample his Due Process and Equal Protection rights to mount the same defense as would be allowed to a similarly situated defendant. The distinction would be purely arbitrary, and an arbitrary distinction violates the Due Process Clause of the Fifth Amendment. Chapman v. U.S. 500 U.S. 453, *465, 111 S.Ct. 1919, **1927 (U.S.Ill. and Wis.,1991). 



It would be purely arbitrary because, rationally, it could only hinge upon the ostensibly differing wills of the mothers. But surely the consent of a mother to the killing her own child cannot, at law, be sufficient grounds for precluding a defense which states that the defendant sought to save the life of a child. 



This is especially so in light of the fact that the Supreme Court now believes that the right of a woman to choose to hire someone to kill her unborn child is not a “fundamental right”, Lawrence v. Texas 539 U.S. 558, 595, 123 S. Ct. 2472, 2493 (U.S., 2003), while the right to present a defense is a fundamental right. Gilmore v. Taylor 508 U.S. 333, *343-344, 113 S.Ct. 2112,**2118 - 2119 (U.S.,1993) It is axiomatic that a less than fundamental right must give way before a fundamental one.  



By indisputable logic, if any “member of the species homo sapiens, at any stage of development, who is carried in the womb”,  §1841 (d), is an “unborn child”, and a “human being”, when attacked by a Scott Peterson, and thus worthy of protection from murder under the law
, whether by a private citizen or law enforcement officer, then surely every member of the species homo sapiens, at any stage of development, who is carried in the womb, is equally an unborn child and a human being. Those defendants who claim to have acted to prevent the killing of any unborn child are thus similarly situated for the purposes of 14th Amendment analysis.

Discriminating against the defendant in this way would deny him the fundamental right to have a fair opportunity to defend himself to the prosecutor’s accusations, while a similarly situated defendant (except for the Abortion Factor) would have that opportunity, and the defendants in the above cited cases did have that opportunity.
 If the prosecutor’s motion is granted, this defendant, and all defendants who claim to have been justified in acting to save an unborn child from killing by abortion would be “put in a solitary class with respect to” fundamental constitutional due process rights. Romer v. Evans 517 U.S. 620, *627, 116 S.Ct. 1620, **1625 (U.S.Colo.,1996). Although other defendants are allowed to present evidence that they used force to protect an unborn child, this defendant, and others in his class who tried to defend themselves against criminal charges by claiming that they acted to prevent the killing of an unborn child by abortion, would not be. It would be exactly analogous to allowing  the defense to be raised - some 150 years ago - if a defendant claimed he interfered with the murder of a free African-American person, but prohibiting it if  he claimed he sought to prevent the murder of an African-American slave whose master wanted the slave killed. Not allowing “the jury to consider evidence to support theories that there was no crime or that (the defendant) had no criminal intent, the judge, in effect, (would be) direct(ing) a guilty verdict, for (the defendant) ha(s) already admitted participation.”  Zemina v. Solem 438 F.Supp. 455, *469 -470 (D.C.S.D. 1977) A ruling in favor of the government would “withdraw from (such defendants), but no others, specific legal protection” guaranteed by the Due Process and Equal Protection Clauses of the Fifth and Fourteenth Amendments to the Constitution. Romer, supra, at 627. 

EQUATING STIPULATION WITH CONFESSION VIOLATES DUE PROCESS.

The Public Defenders and others indicate it may be impossible to offer, in this case, a stipulation to the facts which is routine in every other affirmative action case not involving abortion. Apparently the mindset from overwhelming state supreme court precedent that the Necessity Defense is unavailable in abortion prevention cases “as a matter of law” is so rigid that stipulating or admitting to the alleged facts cannot be comprehended as a confession of guilt.

To the extent what they anticipate is what will happen, it is highly irregular and an eggregious violation of Due Process.

Normally, stipulations are encouraged by courts. 

Courts look with favor on stipulations because they save time and simplify the matters that must be resolved.... parties to an action can stipulate as to an agreed statement of facts on which to submit their case to the court.  West’s Encyclopedia of Law

The Necessity Defense is called an “Affirmative Defense”. Wikipedia explains that the very reason it is called an “affirmative defense” is because the defendant usually must “affirm that the facts asserted by the plaintiff are correct”. 

Affirmative defenses operate to limit, excuse or avoid a defendant's criminal culpability...even though the factual allegations of the plaintiff's claim are admitted or proven. In fact, the defendant usually must affirm that the facts asserted by the plaintiff are correct in asserting his own defense; hence, “affirmative” defenses. (Sorry I don’t have such a clear explanation from a more official source, but it is consistent with more official sources.) 

Not only MAY the prosecutor’s facts be admitted without foreclosing a trial, but often facts MUST be admitted before there can BE a trial! Here is how the Journal of the American Academy of Psychiatry and Law Online puts it:  

...an affirmative defense, such as not guilty by reason of insanity or self defense, requires the defendant to admit to the facts of the alleged crime, it nonetheless disputes the prosecution's claim that a crime has been committed. The government still must prove its case beyond a reasonable doubt.” (http://www.jaapl.org/cgi/content/full/36/1/143)

Here’s how a news article at TheStreetSpirit.org puts it: 

To prove oneself not guilty by reason of necessity, the defendant admits he violated the law but proves by a preponderance of the evidence that this happened: (1) to prevent a significant evil, (2) with no adequate alternative, (3) without creating a greater danger than the one avoided, (4) with a good faith belief in the necessity, (5) with such belief being objectively reasonable, and (6) under circumstances in which he did not substantially contribute to the emergency. (http://www.thestreetspirit.org/June%202005/arcata.htm)

Affirmative Defenses are where you tell “the REST of the story”. You say, “Judge, everything the prosecutor said I did is absolutely correct. But it is only half the story. Let me tell you about a few more facts which the prosecutor wasn’t in the mood to mention.” 

Here is how the Law Encyclopedia puts it: 

“Any one of these affirmative defenses must be asserted by showing that there are facts in addition to the ones in the [charges] and that those additional facts are legally sufficient to excuse the defendant.”

Here is how Wikipedia puts it: “...an affirmative defense requires an assertion of facts beyond those claimed by the plaintiff...”


Here is how Black’s Law Dictionary, 4th Edition, puts it: 

New matter [facts beyond those alleged by the prosecutor] constituting a defense; new matter which, assuming the complaint to be [factually] true, constitutes a defense to it.” Carter v. Eighth Ward Bank, 33 Misc. 128, 67 N.Y.S. 300


Can a judge indeed answer, “I do not want to hear any other facts; ergo, there are no other facts. You may now make your pre-sentencing statement”? The judge would have to break a lot of well worn habits. It is routine for a Necessity Defense trial to begin, not to end, by admitting to the prosecutor’s factual allegations.


The legal effect of the mitigating facts is awkward enough to put into words, that nearly opposite descriptions, of the legal effect of the mitigating facts, are correct: from “the defendant must admit his guilt” to “there is no guilt”. So here are two definitions of the operation of the Necessity Defense that sound like they contradict each other. The first is found in a news article. The second is found in Black’s Law Dictionary:

 “To prove oneself not guilty by reason of necessity, the defendant admits he violated the law but ...” (http://www.thestreetspirit.org/June%202005/arcata.htm)

Black’s Law Dictionary, 4th Edition: (listed in the alphabetical order of the Latin)


Necessity is not restrained by law; since what otherwise is not lawful necessity makes lawful.  Necessitas sub lege non continetur, quia quod alias non est licitum necessitas facit licitum. 2 Inst. 326.


Necessity overrules the law. Necessitas vincit legem. Hob. 144; Cooley, Const. Lim. 4th Ed. 747.


Necessity overcomes law; it derides the fetters of laws. Necessitas vincit legem; legum vincula irridet. Hob. 144. 


The prosecutor has accused me of the following: 

“Count One....on or about the 31st day of May, 2009 A.D., one Scott P. Roeder did then and there unlawfully, intentionally, and with premeditation, kill a human being, to-wit: Dr. George R. Tiller, by inflicting injuries from which said Dr. George R. Tiller did die on May
31, 2009; [contrary to Kansas Statutes Annotated 21-3401(a), Murder In The First Degree, Off-grid, Person Felony, Count One] COUNT TWO and...did then and there unlawfully and intentionally place another person, to-wit: Gary L. Hoepner, in reasonable apprehension of immediate bodily harm, with a deadly weapon, to-wit: a handgun; COUNT THREE and...did then and there unlawfully and intentionally place another person, to-wit: Keith E. Martin, in reasonable apprehension of immediate bodily harm, with a deadly weapon, to-wit: a handgun; [Contrary to Kansas Statutes Annotated 21-3410(a), Aggravated Assault, Severity Level 7, Person Felony, Count Two – Contrary to Kansas Statutes Annotated 21-3410(a), Aggravated Assault, Severity Level 7, Person Felony, Count Three]

I am advised from all sides not to admit to these things, even though everyone knows I did them, and will look at me as some kind of lying clown if I seriously object that I did not. Instead, I am advised to shut up and enjoy the parade of 182 witnesses to prove what everyone already knows, whose only purpose that I can discern is to assure the public that I am receiving my constitutionally promised “right to trial by jury”, even if the jury has no idea upon what issue the prosecutor and I disagree. They will know it has something to do with abortion, but if I try to say more the judge will interrupt with righteous indignation and the jury will roll their eyes at yet another rebellious outburst on behalf of some obscure point which cannot make sense. 

And for what benefit to me? How does it benefit me to accept a role in a charade? No one has explained what I have to lose, that is not lost already.

I did just what the prosecutor wrote in those charges. 

I am innocent, because of the additional mitigating relevant legal facts alluded to in this brief, although the factual evidence must wait for the jury.

I demand a jury trial of the contested issue of the case. 

To deny these simple basic rudiments of justice would be to egregiously deny my 5th and 14th Amendment Due Process rights. Not that I feel singled out. It has happened 100,000 times before.  

�	  In the event that the defendant has not articulated the correct analytical standard, he reserves the right to demonstrate how his situation meets that standard, once it is drawn to his attention.


�	“(T)he purpose of abortion is to destroy the fetus.” Pritchard, J. & Mcdonald, P. Williams Obstetrics, Appleton-Century-Crofts, New York, 1980,  P.610


�	But the defendant will offer evidence proving that many, possibly most, supposedly “chosen” abortions are de facto coerced upon frightened, panicked, uninformed mothers who genuinely believe that they have no real choice. This concept is not foreign to federal law, which allows in principle for such things as guilty pleas taken under oath, with careful allocutions from the judge, which nonetheless are involuntary as a matter of law and fact. U.S. v. Couto 311 F.3d 179, *181 (C.A.2 (N.Y.),2002)(ineffective assistance of counsel rendered plea involuntary and unknowing) The bare fact that a woman has signed a consent form for an abortion does not prove conclusively that her choice was truly voluntary.


�	But under the posited hypothetical scenario, it is impossible to know whether this is true, as the mother cannot communicate.


�	   Interestingly, the necessity defense was explicitly not precluded as a matter of law, but as a result of the judge not finding enough evidence that had been adduced by the defendant to warrant presenting the defense to a jury. Id at 1047-1048.


�	  It is unclear whether Waagner was allowed to present evidence during the trial itself that might have supported a necessity defense. On the one hand, it is said that Waagner objected on appeal to the District Courts’s denial of his “motion to assert a necessity defense at trial”, Id at 523. On the other hand, it is said that he claimed “that the district court erred in failing to instruct the jury regarding his necessity defense”. Id. 


�	  For now, of course, the defendant is only arguing that he should be permitted to place his evidence in front of the jury during trial, without yet addressing the question of jury instructions.


�	  18 USC §1841(C) punishes the intentional killing of an unborn child “under sections 1111, 1112, and 1113 of this title for intentionally killing...a human being.” In other words, the law treats the intentional killing of an unborn child as frank murder.


�	  This of course leaves out of the question the far more atrocious violation of the Fourteenth Amendment rights of the unborn children themselves, which has been addressed in the defendant’s affirmative Motions in Limine. It is shocking and unconscionable that identically situated, completely helpless and innocent unborn children and human beings (as Congress itself terms them) could have their very right to be free from unprovoked lethal assault depend exclusively on the all-but-unreviewable will of their mothers. There are absolutely no other circumstances in U.S. law which tolerate the treating of one human being as the mere chattel of another, his very life being purely at the mercy of the whim of the chattel-holder. The most depraved condemned, self-confessed mass murderer cannot be treated so unjustly under U.S. law. But here is addressed solely the Fourteenth Amendment violation of the rights of similarly situated defendants. 


�	  It is possible that there are actually two discrete classes of defendants: those who claim to have used force to prevent the killing of an unborn child by means of abortion, and those who claim to have used force to prevent the killing of an unborn child by any means other than abortion. It is hard to see how this would change the legal analysis, except that it would involve arbitrary discrimination between members of two similarly situated classes, instead of arbitrary discrimination between two similarly situated members of the same class. Indeed, a classification based on nothing inherently distinct in the nature and behavior of the two classes, but rather on a thoroughly irrelevant extraneous factor (the raw will of the soon-to-be-killed unborn child’s mother), would itself probably be an illegal classification.
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